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PHAP LUAT THUONG MAI auoc TEN. VIAC
CO LIEN QUAN QUY PINH VE SU KIEN
BAT KHA KHANG

(1) CISG MUC IV: MIEN TRACH

Diéu 79:

1. M&t bén khdng chiu trach nhiém vé viéc khéng thwc hién bat
ky mot nghia vu nao dé cta ho néu chirng minh dwoc rang
viéc khéng thuc hién 4y 1a do mét tré ngai ndm ngoai sw kiém
soat cla ho va nguoi ta khong thé che doi mét cach hop ly
rang ho phai tinh t&i tré ngai dé vao lic ky két hop dong hoac

|a tranh dwoc hay khac phuc cac hau qua cua no.

[...]

3. Sy mién trach dwoc quy dinh tai diéu nay chi c6 hiéu luc

/\ trong thoi ky tdn tai tré ngai do. [...]
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PHAP LUAT THUONG MAI QUOC TE CO LIEN VINC
QUAN QUY PINH VE SU KIEN BAT KHA KHANG

(2) HAGUE VISBY 1968

Piéu IV

1. Ca nguoi chuyén ch® 1an tau déu khong phai chiu trach nhiém dbi voi 2. Ca nguwoi chuyén ché lan tau khong chiu
nhirng mat mat hoac thiét hai phat sinh hoac Ia hé qua cla viéc tau khéng trach nhiém vé mat mat hay hw hong phat sinh
c6 di kha nang di bién, triv khi tinh trang nay 1a do ngu®i chuyén ché thiéu hodc 1a hé qua cta: [...]

sy can man thich dang trong viéc lam cho tau cé du kha nang di bién va

dam bao cho tau dwoc bién ché, trang bj va cung trng thich hop va lam o . o . ‘.
. ' gb ] guhng 7P 3. Nguoi gii hang khong chiu trach nhiém doi

cho cac ham tau, phong lanh va phat lanh va tat ca cac bd phan khac cia N B , . .
) ) voi nhirng mat mat hay hw héng gay ra cho

tau dung dé ché hang thich hop va an toan cho viéc tiép nhan, chuyén ché .. . . L B R 5
J J 7P ' P o y ngwdi chuyén chd hoac tau xuat phat tr hoac

va bao quan hang hoa phu hop vé&i nhirng qui dinh cua Pieu Il doan 1. Khi .
, q J P 7P gaqua ' ] la hé qua cua bat ky nguyén nhén nao khéng

c6 mat mat hoac hw héng hang hoa do tau khong du kha nang di bién, L Cox. £ - e
] ] ) c6 hanh vi, 16i hoac so suat cua nguoi gui

nguwdi chuyén ch® hoac bat ky ngwdi nao khac mudon dwgc mien trach . , o y .. )
] i hang, cac dai ly hoac nguw¢i phuc vu cua

nhiém theo quy dinh tai Biéu nay co nghia vu chirng minh rang da thuyc R
nguwoi gui hang.

hién s can man thich dang.



PHAP LUAT THUONG MAI auoc TEN. VIAC
CO LIEN QUAN QUY PINH VE SU KIEN
BAT KHA KHANG

(3) ICC ICC FORCE MAJEURE CLAUSE 2020

Definition. “Force Majeure” means the occurrence of an event
or circumstance (“Force Majeure Event”) that prevents or
impedes a party from performing one or more of its
contractual obligations under the contract, if and to the extent
that the party affected by the impediment (“the Affected
Party”) proves: a) that such impediment is beyond its
reasonable control; and b) that it could not reasonably have
been foreseen at the time of the conclusion of the contract;
and c) that the effects of the impediment could not reasonably

have been avoided or overcome by the Affected Party.




VIAC

3/ Presumed FME. In the absence of proofto ~ a) war (whether | c¢) currency and trade | f) explosion, fire,

the contrary, the following events affecting a declared or not), restriction, embargo, destruction of
party shall be presumed to fulfil conditions (a) hostilities, invasion, sanction; equipment, prolonged
and (b) under paragraph 1 of this Clause, and act of foreign d) act of authority break-down of
the Affected Party only needs to prove that enemies, extensive whether  lawful  or transport,

condition (c) of paragraph 1 is satisfied: military mobilisation; unlawful, compliance telecommunication,
The Presumed FME commonly qualify as  b) civil war, riot, | with any law or | Information system or
Force Majeure. It is therefore presumed that rebellion and | governmental order, | €Nergy;

in the presence of one or more of these revolution, military or expropriation, seizure g) general labour
events the conditions of Force Majeure are usurped power, of works, requisition, disturbance such as
fulfilled, and the Affected Party need not insurrection, act of | nationalisation; . boycott, strike and
prove the conditions (a) and (b) of paragraph terrorism, sabotage e) plague, epidemic, lock-out, go-slow,
1 of this Clause (i.e. that the event was out of or piracy; natural  disaster  or occupation of factories
its control and unforeseeable), leaving to the extreme natural event: and premises.

other party the burden of proving the contrary.
The party invoking Force Majeure must in any SN EVAE e (o NoTle Gl ST CREAVEIERICI R RIS Parties are reminded that adding

case prove the existence of condition (c), i.e. new events to the list does not relieve them from proving that condition (c) of
that the effects of the impediment could not paragraph 1 is satisfied. 4. Notification. The Affected Party shall give notice of

reasonably have been avoided or overcome. the event without delay to the other party.




4. Notification. The Affected Party shall give notice of
the event without delay to the other party

5. Consequences of Force Majeure. A party
successfully invoking this Clause is relieved from its duty
to perform its obligations under the Contract and from
any liability in damages or from any other contractual
remedy for breach of contract, from the time at which the
impediment causes inability to perform, provided that the
notice thereof is given without delay. If notice thereof is
not given without delay, the relief is effective from the
time at which notice thereof reaches the other party. The
other party may suspend the performance of its
obligations, if applicable, from the date of the notice.

ICC Force Majeure and Hardship Clauses | 3 The main
purpose of this paragraph is to clarify that the Affected
Party is relieved from the performance of the obligations
subject to Force Majeure from the occurrence of the

impediment, provided that a timely notice is%

VIAC

6. Temporary impediment. Where the effect of the impediment
or event invoked is temporary, the consequences set out under
paragraph 5 above shall apply only as long as the impediment
invoked prevents performance by the Affected Party of its
contractual obligations. The Affected Party must notify the other
party as soon as the impediment ceases to impede
performance of its contractual obligations.



VIAC

7. Duty to mitigate. The Affected Party is under an obligation
to take all reasonable measures to limit the effect of the event
invoked upon performance of the contract.

8. Contract termination. Where the duration of the
impediment invoked has the effect of substantially depriving the
contracting parties of what they were reasonably entitled to
expect under the contract, either party has the right to terminate
the contract by notification within a reasonable period to the
other party. Unless otherwise agreed, the parties expressly
agree that the contract may be terminated by either party if
the duration of the impediment exceeds 120 days.

This paragraph 8 establishes a general rule for determining in 9. Unjust enrichment. Where paragraph 8 above applies
each particular case when the duration of the impediment is and where either contracting party has, by reason of
unsustainable and entitles the parties to terminate the contract. anything done by another contracting party in the
In order to increase certainty and foreseeability, a maximum performance of the contract, derived a benefit before the
duration of 120 days has been provided, which can of course termination of the contract, the party deriving such a
be changed by agreement of the parties at any time according benefit shall pay to the other party a sum of money
to their needs equivalent to the value of such benefit.

VAN
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QUAN QUY PINH VE SU KIEN BAT KHA KHANG

(3) ICC ICC HARDSHIP CLAUSE (“Clause”)

Since one of the most disputed issues is 2. Notwithstanding paragraph 1 of this Clause, where
whether it is appropriate to have the a party to a contract proves that:

contract adapted by a third party (judge,
arbitrator) in case the parties are unable
to agree on a negotiated solutions, the
clause provides two options between
which the parties must choose:
adaptation or termination.

a) the continued performance of its contractual
duties has become excessively onerous due to an
event beyond its reasonable control which it could
not reasonably have been expected to have taken
into account at the time of the conclusion of the

_ contract; and that
1. A party to a contract is bound to

perform its contractual duties even if
events have rendered performance
more onerous than could reasonably
have been anticipated at the time of the
conclusion of the contract.

b) it could not reasonably have avoided or overcome
the event or its consequences, the parties are
bound, within a reasonable time of the invocation
of this Clause, to negotiate alternative contractual
terms which reasonably allow to overcome the
consequences of the event.




QUY DINH CUA PHAP LUAT
VIET NAM LIEN QUAN DEN SY
KIEN BAT KHA KHANG (BKK)

(1) BO LUAT DAN SU’ 2015

Diéu 351.
© PIEBE Thei gian khéng tinh vao thoi hiéu khéi kign (.2 Truong hop bén co nghia vu khong thuc
vu an dan sw, thoi hiéu yéu cau giai quyet viéc dan sw la hién dung nghia vu do sw kién bat kha khang thi
khoang th&i gian xay ra mot trong cac sw kién sau day: khong phai chiu trach nhiém dan sy, tree truong
1. Sw kién bat kha khang hoac tré ngai khach quan lam hop c6 thoa thuan khac hodc phap luat co quy
cho chl thé cé quyén khai kién, quyén yéu cau khong thé dinh kKhac.

khéi kién, yéu cau trong pham vi thoi hiéu.
Sw kién bat kha khang la sy kién xay ra mdt cach khach -
quan khoéng thé lwong truéc dwoc va khdng thé khac phuc Diéu 584. Can cir phat sinh trach, nhiém boi

dwoc mac du da 4p dung moi bién phap can thiét va kha thweong thiét hai
nang cho phép. [...] 20 Nguwoi gay thiét hai khong phai chiu
Tré ngai khach quan 1a nhirng tré ngai do hoan canh khach trach nhiem boi thuong thiet hai trong truong

hop thiét hai phéat sinh 1& do sw kién bat kha
khang hodc hoan toan do /6i cta bén bi thiét
hai, trtr trirong hop co théa thuan khac hoac

wn su cia minh: luat c6 quy dinh khac.

quan tac déng lam cho ngu®i cé quyén, nghia vu dan sw
khéng thé biét vé viéc quyén, Igi ich hop phap ctia minh bi
xam pham hodc khéng thé thwc hién dwoc quyén, nghia vu




QUY DINH CUA PHAP LUAT
VIET NAM LIEN QUAN DEN SY
KIEN BAT KHA KHANG (BKK)

(2) LUAT THWONG MAI 2005

© BIEMEEIMICAC trudng hop mién trach nhiém dbi véi thwong nhan kinh doanh
dich vu logistics (“TNKDDV?)

1. Ngoai nhirng trwérng hop mién TN quy dinh tai Diéu 294 cla Luat nay,
TNKDDV logistics khdng phai chiu TN vé nhirng tén that déi véi HH phat sinh
trong cac trwedng hop sau day:

a) Tén thét la do 16i ctia KH hodc clia nguwdi dwoc khach hang uy quyén;

b) Tén that phéat sinh do TNKDDV logistics lam dung theo nhirng chi dan cla
KH hoé&c clia ngudi dwoc KH uy quyén:;

c) Tén théat 1a do khuyét tat cia hang hoa;

d) Tén that phat sinh trong nhirng trwdng hop mién trach nhiém theo quy dinh
cla phap luat va tap quan van tai néu TNKDDV logistics td chirc van tai;

d) TNKDDV logistics khéng nhan dwoc théng bao vé khiéu nai trong thoi han
14 ngay, ké tr ngady TNKDDV logistics giao hang cho nguwdi nhan;

e) Sau khi bj khiéu nai, TNKDDV logistics khdng nhan dwoc thdng béo vé viéc
bi kién tai Trong tai hodc Toa &n trong thdi han 9 thang, ké tir ngay giao hang.

DPieu 294. Céac trwdng hop mién trach
nhiém déi v&i hanh vi vi pham

1. Bén vi pham HP dwoc mién trach
nhiém trong cac trwdong hgp sau day:

a) Xay ra trwdng hop mién trach nhiém
ma cac bén da thoa thuan;

b) Xay ra sw kién bat kha khang;

c) Hanh vi vi pham cia moét bén hoan
toan do 16i cta bén kia;

d) Hanh vi vi pham cta mét bén do thwc

hién quyét dinh cta co quan quan ly nha
nwdc cd tham quyén ma cac bén khéng
thé biét dwoc vao thoi diém giao két hop
dong.

2. Bén vi pham HD co6 nghia vu ching
minh cac trwdng hop mién trach nhiém



QUY DINH CUA PHAP LUAT VIET NAM LIEN QUAN

VINC

DEN SU KIEN BAT KHA KHANG (BKK)

(2) LUAT THUONG MAI 2005

O Thong béo va xac nhan trwong hop

mién trAch nhiém

1. Bén vi pham hop ddng phai théng bao ngay
bang van ban cho bén kia vé trwdng hop
dwoc mién trach nhiém va nhirng hau qua co
thé xay ra.

2. Khi trwéng hop mién trach nhiém cham

dit, bén vi pham hop ddng phai thong béao
ngay cho bén kia biét; néu bén vi pham khéng
thdng bao hoac théng bao khéng kip thoi cho
bén kia thi phai bdi thwong thiét hai.

3. Bén vi pham c6 nghia vu chi*rng minh v
bén bj vi pham vé trwdng hop mién trach
nhiém cda minh.

Diéu 296. Kéo dai thoi han, tir chéi thwe hién hop déng trong trwdng hop
bat kha khang

1. Trong trwdng hop bat kha khang, cac bén co thé thoa thuan kéo dai thoi
han thwc hién nghia vu hop déng; néu cac bén khdng c6 thoa thuan hoac
khéng thoa thuan dwoc thi théi han thwc hién nghia vu hop déng dworc
tinh thém mot thoi gian bang théi gian xay ra trwong hop béat kha khang
cong ve&i thoi gian hop ly dé khac phuc hau qua, nhung khéng duoc kéo
dai qua céac thoi han sau day:

a) Nam thang déi v&i hang hod, dich vu ma théi han giao hang, cung (rng
dich vu dwgc thoa thuan khéng qua muoi hai thang, ké ttr khi giao két HD;
b) Tam thang ddi v&i hang hod, dich vu ma théi han giao hang, cung tng
dich vu dwoc thoa thuan trén mwoi hai thang, ké tir khi giao két hop déng.

2. Trwdng hop kéo dai qua cac thdi han quy dinh tai khoan 1 Diéu nay, cac
bén c6 quyén tir chdi thwe hién hop dong va khdng bén nao cé quyén yéu
cau bén kia boi thwérng thiét hai.

[ ]



(3) BO LUAT HANG HAI VIET NAM 2015 VI A
/\

ODIETEEE. Cham dat hop dong khdng phai boi thwong

1. CAc bén tham gia hop ddng c6 quyén chdm dit HD ma khéng phai bdi thwéng, néu
trwdre khi tau bién bat dau roi khoi noi bée hang da xay ra mét trong cac sw kién sau day:
a) Chién tranh de doa sw an toan cla tau bién hodc hang hoa; cadng nhan hang hodc
cang trd hang dwoc cdng bd bj phong téa;

b) Tau bién bi bat giir hodc tam gil» theo quyét dinh ciia co quan nha nwéc c6 thAm
quyén ma khéng do 16i ctia cac bén tham gia hop déng;

c) Tau bién bj Nha nwéce trieng dung;

d) Co Iénh cam van chuyén hang hoa ra khdi cdng nhan hang hodc dén cang tra hang.

SIEWEELR. Nghia vu ctia ngwdi van chuyén

Ngwdi van chuyén phai man can dé trwwée va khi bat dau chuyén di, tau bién co da
kha nang di bién, cé thuyén bd thich hop, dwoc cung rng day du trang thiét bj va vat
phadm du trir; cac ham hang, hdm lanh va khu vwe khac dung dé van chuyén hang héa
c6 du cac diéu kién nhan, van chuyén va bao quan hang hoa ahu hop véi tinh chét cia
hang hoa.

12



(3) BO LUAT HANG HAI VIET NAM 2015

SIEIWEESL Mién trach nhiém cta ngwi van chuyén

1. Ngwoi van chuyén khong
phai chiu trdch nhiém boi
thwong d6i voi mat mat, hw
héng hang héa do viéc tau bién
khong dd kha nang di bién, néu
da thwc hién day dd cac nghia
vu quy dinh tai Diéu 150 ctia B
luat nay. Trong tredng hop nay,
ngwdi van chuyén c6 nghia vu
chirng minh da thyc hién nhiém
vu mot cach man can.

VIAC

2. Nguwoi van chuyén dwoc mién hoan toan trach nhiém, néu tén that hang hoa xay ra

trong trwdng hop sau day:

a) L6i cua thuyeén trwéng,
thuyén vién, hoa tiéu
hang hai hoac ngudi lam
céng cua ngudi van chuyén
trong viéc diéu khién
hoac quan tri tau;

b) Hoa hoan khéng do
nguwdi van chuyén gay ra;
c) Tham hoa hoac tai nan
hang hai trén bién, ving
nwédc cang bién ma tau
bién dwoc phép hoat dong;
d) Thién tai;

d) Chién tranh;

e) Hanh dong xam pham
trat tw va an toan cong
cong ma ban than ngudi
van chuyén khong gay ra;

g) Hanh dong bat giir cla
ngwdi dan hoac cwong
ché cua Toa an hoic co
quan nha nwéc c6 tham
quyén khac;

h) Han ché vé phong dich;
) Hanh déng hoac sy so
suat cla nguoi giao hang,
chi s& hiru hang, dai ly
hoac dai dién cua ho;

K) Dinh cong hoac cac hanh
dong twong tw khac cua NLD
do b4t ky nguyén nhan nao
lam dinh tré hoan toan hoac
mot phan cong viéc;

) Bao dong hodc gay roi;

m) Hanh déng ciru nguwi
hodc ctlru tai san trén bién:
n) Hao hut vé KL, trong
lwong hodc mat mat, hw
hong khac cia HH xay ra do
chat lwong, khuyét tat an ty
hodc khuyét tat khac cua
hang hoa;



VIAC

(3) BO LUAT HANG HAI VIET NAM 2015
DIETEEFL. Mién trach nhiém cdta ngwi van chuyén

3. Cham tra hang la viéc hang héa khéng dwoc tra trong khoang
thoi gian da théa thuan theo hop déng hoac trong khoang thoi
gian hop ly can thiét ma nguwdi van chuyén man céan co thé tra
hang dbi véi trwdng hop khong co thda thuan. Nguwdi van chuyén
khong phai chju trach nhiém dbi véi viéc cham trd hang trong
trwdng hop sau day:

a) Di chéch tuyén dwdng khi da co6 sw chap thuan clta ngudi giao
hang;

b) Nguyén nhan bat kha khang:

c) Phai ciru nguwdi hodc tro gilp tau khac dang gap nguy hiém khi
tinh mang con nguwdi trén tau co thé bj de doa;

d) Can thoi gian dé cap ctru cho thuyén vién hodc ngudi trén tau.

14



PIEU KIEN BE BUQ'C COI LA
SU KIEN BAT KHA KHANG

© Xay ra mét cach khach quan,
® Khong thé lwdng trwdc duwoc
© Khéng thé khac phuc dwg'c mac du da ap dung moi
bién phap can thiét va kha nang cho phép.
~— — Ngoaira, can ct quy dinh tai khoan 2 Diéu 351 BLDS 2015,
~ - hé qua vé viéc bén bi anh hwdng khong thwec hién dwoc ding
== = ; ;A s A ; X

-~~~ nghia vu quy dinh trong hop dong cling can dwoc xet den

. trong viéc xac dinh mot su kién c6 duoc coi la bat kha khang
fr‘ﬁM'&:{‘ ::‘"4 l’\l y A Y ?\ ~
e d0i Vo tieng tredrng hop cu thé hay khong.

~
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PIEU KIEN DE DUQ'C COI LA VIAC

01

Thir nhat, sw kién xay ra mét cach khach quan

B luat dan s nam 2015 khong quy dinh tiéu chi
dé xac dinh mot sy kién dwoc xem |1a xay ra mét
cach khach quan.

C6 thé hiéu mot sw kién xay ra moét cach khach
quan khi si kién do xay ra khéng theo y chi cua
cac bén. Hay sw kién do khong do cac bén tao ra
hodc phat sinh do 16i chti quan cta céac bén.

DPé xac dinh yéu té khach quan thi diéu quan trong 13
xéc dinh bén vi pham c6 16i chii quan hay chua y dé
xay ra sw kién bat kha khang hay khong




PIEU KIEN BE DUQ'C COI LA VIAC
SU KIEN BAT KHA KHANG

O 2 Thi hai, sw kién xdy ra khong thé lwong trweéc dwoc

B luat dan sw nam 2015 khong quy dinh tiéu chi dé xac dinh mot sw
kién xay ra do cac bén khéng thé lwong trwdc dwoec.

C6 thé hiéu doé la sw kién xay ra ngoai dy doan cua cac bén ma cac
bén khong thé lwdng trudc duoce tai thoi diém giao két hop dong.

Vay néu mot sw kién khong thé Iu’o’ng trvdc dwoc tai thoi diém glao
két hop dong, nhwng sau do lai co thé luwdong trwdc dwoc trong qua
trinh thwe hién hop dong thi liéu sw kién dé cé con dwoc coi la bat
kha khang hay khéng?

Chlng toi cho rang, néu mét sw kién tré nén c6 thé lwong trwéc
dworc sau’thc‘wi diem giao ket hop dong thi khdng nén coi dé la mét
sw kién bat kha khang.



. e ; VIAC
PIEU KIEN DE BUQ'C COI LA
SU KIEN BAT KHA KHANG

03

Ther ba, sw kién xay ra khong the khac phuc dwoc mac du da
ap dung moi blen phép can thiét va kha nang cho phep

B luat dan sy nam 2015 quy dinh sy kién bat kha khang
phai la sw kién khong thé khac phuc duoc ‘mac du bén co
nghia vu da né lwc ap_dung moi bién phap can thiét va trong
kha nang cho phép de khac phuc tac déng cla sw kién dén
viéc thue hién hop dong.

Viéc khong thwe hién dwoc dung nghla vu hop dong can cw
vao s kién bat kha khang chi c6 thé duoc chap nhan néu
sw kién bat kha khang do trén thwe té 1a nguyén nhan truc
tlep ngan can bén cé nghia vu thwc hién dung nghia vu.
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V. DICH BENH COVID-19 cO pUoc xeM LA su KIEN BAT KHAN. VIAC
KHANG THEO QUY DINH CUA PHAP LUAT VIET NAM KHONG?

@
Theo Diéu 156 Bo luat Déan sy 2015 (BLDS 2015)
s
Cac bén c6 bidt dwoc dich bénh Covid- ; MOC thO’l glan dé xem xét v:ec ky két

Covid-19 1a mot 19 xay ra tai th&i diém ky két hop déng HGP déng: B
- A 2 5Nag?
d!‘ACh be,nh,toan gECnends Pl 0 Tren thé gIO’I ngay 11/3/2020, T6
JiEstisemass [E ® Trong truong hop cac bén ky két hop. " chire Y t& Thé gioi (WHO) da
mot cach khach dong trwwde khi dich bénh Covid-19 dwoc tuyén bd dich bénh viém duong
quan vi khong cong bd thi c6 thé xem 1a sir kién “khdng 4 WhE hap “cdp Covid-19 do ching
phai do cac bén lwong trwde dwoc” khi ky két hop dong. . méi cla virus corona (SARS-
ta__lohradho?xc_ ph,at ® Néu cac bén ky két hop dc‘),ng sau khi co Wer CoV-2) la mot dai dich toan cau.
R co quan nha nuwoc c6 thdm quyén da e O Viét Nam, ngay 01/4/2020, Thi
cac ben trong cong bd dich bénh Covid-19 thi khong twong Chinh phii da cong bd
hop dong' thé nai réng cac bén khﬁng Iub’ng truwdc " Covid-19 |a bénh truyen nhiém

dU’Q’C Covid-19 sé xéy ra hay khéng nhém A, nguy co o muirc do da|

lwong trvdc dwoe co quan nha nwdc co dich toan cau (theo Quyét dinh

tham quyén co6 thé sé ap dung cac bién 447/QD-TTg ndm 2020).

phap phong téa, cach ly, gidn cach xa hoi
do anh hwéng cua dich bénh Covid-19.
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IV. DICH BENH COVID-19 CO bUQC XEM LA SU KIEN BAT KHA VINC

KHANG THEO QUY DINH CUA PHAP LUAT VIET NAM KHONG?
o

Theo Diéu 156 BJ luat Dan sw 2015 (BLDS 2015)

S kien Xé){ ra khong the khac phuc dén viéc bén bi anh hwéng khong thwe hién
dwoc mac du da ap dung moi bién phap duoc nghla vu:

can thiét va kha nang cho phép:

® S kién bat kha khang la nguyén nhan dan

® BLDS 2015 khong quy dinh cu thé vé moi

boi voi dich bénh Covid-19, dé duoc quan hé nhan qué gitra sw kién béat kha

mién trie trach nhiém, bén bi anh hwdng khang va viéc thwc hién hop dong. Néu xét
phai chirng minh la d& ap dung “moi thay sw kién bat kha khang la nguyén nhan
bién phap can thiét va kha nang cho trwc tiép lam bén bi anh hwéng khéng thé
phép” dé& ngan chan anh hwdng cla dich thwe hién dung nghia vu hop doéng thi viéc

khong thwe hién dwoc dung nghia vu ho’p

bénh trong viec thwc hien hop dong déng can cl vao sy kién bat kha khang co
nhwng van khong thé khac phuc duorc. thé dwoc chap nhan.




IV. DICH BENH COVID-19 CO bUOC XEM LA S KIEN BAT K
KHANG THEO QUY BINH CUA PHAP LUAT VIET NAM KHONG?

Theo Diéu 156 B6 luét Dan sw 2015 (BLDS 2015)

Co quan GQTC nén danh gia va co
cach tiép can than trong doi cac yéu
cau, tuyén bd cham dit hoac hay bd
hop dong vai ly do dich bénh Covid-19
nhw 12 mot sw kién bat kha khang hoac
hoan canh thay déi co ban, dé tranh
viéc loi dung Covid-19 nham cham dit
hodc hiy bé hop dong tran lan.
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Nhwng Diéu 296 LTM 2005 ciing quy
dinh trong truong hop bat kha khang,
cac Bén c6 thé thda thuan kéo dai thoi
gian thuwc hién nghia vu hop dong; [..]

= Trwdng hop kéo dai qua cac thoi
han noi trén, cac Bén co quyén tw
chdi thwe hién hop déng va khong
bén nao cé quyén yéu cau Bén kia
boi thuong thiét hai.

= Viéc kéo dai théi han thwc hién
nghia vu hop doéng quy dinh tai
khoan 1 Diéu 296 nay khéng ap
dung déi véi hop déng mua béan
hang hoa, cung tkng dich vu co thoi
han cé dinh vé giao hang hodc
hoan thanh dich vu.

VIAC

Ngoai ra, theo Diéu 295 Luat
Thwong mai 2005, dé duoc
mién trach nhiém bén vi pham
phai phai thbng bao ngay cho
bén kia vé sy kién bat kha
khang va hau qua cé thé xay ra,
dong thdi cé nghia vu chirng
minh sw kién bat kha khang.

= Khong phai trong moi trwdng
hop khi xdy ra sw kién bat
kha khang thi bén c6 nghia
vu déu cO quyén cham dut
hop ddng ma phai xét trvéng
hop cu thé.




V. CAC CA NHAN, TO CHU'C, DOANH NGHIEP CAN LAM GI
DE GIAM THIEU RUI RO KHI KY VA THU'C HIEN HOP DONG
TRONG THO'l KY DICH COVID-19

VIAC

Thir nhat, khi co y dinh vién
dan Covid-19 nhw l1a sw kién
bat kha khang dé cham dut
hop dong, bén cham dut hop
doéng can xem xét bdi canh
giao dich va dbéi chiéu voi
cac yéu tb cau thanh cua sw
kién bat kha khang, dé xem
Covid-19 co6 phai la sw kién
bat kha khang hay khéng.

Thev hai, diéu khoan bat kha
khang phai dwoc thiét ké va
xay dwng mot cach chat ché,
bao quat dwgc cac tinh
hudng c6 thé xay ra va cach
giai quyét cac tinh hudng dé.

The ba, dam phan stra doi
bd sung cac diéu khoan cla
hop dong da ky vi ly do hoan

canh thay dbi co ban.




Theo quy dinh cua khoan 2, khoan 3
DPieu 420 BLDS 2015 trwong hop
cac bén khong thé théa thuan dwoc

vé viéc stra doi hop déng trong mot

théi han hop ly, mét trong cac bén
c6 thé yéu cau Toa an:

() Cham dut hop dong tai mot thoi
diém xac dinh; hodc

(i) Stra d6i hop déng dé can bang
quyén va lgi ich hop phéap cla cac
bén do hoan canh thay déi co ban.

Theo khoan 1 Piéu 420 BLDS 2015 Pworc xem |a hoan
canh thay déi co’ ban khi cé da cac diéu kién sau:

(i) Sw thay déi hoan canh do nguyén nhan khach quan
xay ra sau khi giao két hop dong;

(i) Tai thoi diém giao két hop dong, cac bén khong thé
lwdng trwdc dwoc vé suw thay ddi hoan canh;

(i) Hoan canh thay dbi I&n dén mirc néu nhw cac bén
biét trwdc thi hop dong da khdong dwoc giao két hoac
dwoc giao két nhwng véi ndi dung hoan toan khac;

(iv) Viéc tiép tuc thwc hién hop déong ma khdng cod sw
thay déi néi dung hop déng sé gay thiét hai nghiém
trong cho mét bén;

(v) Bén co loi ich bi anh hwédng da ap dung moi bién
phap can thiét trong kha nang cho phép, phi hop voi
tinh chat clta hop ddng ma khong thé ngdn chan,
giam thiéu mrc dd anh hwdng dén loi ich.



VIAC

Nam 1993, tai Bac Triéu
Tién xay ra lut 16i nghiém
trong anh huwdng téi doi
sébng va hoat déng san
xuat & mot s6 nganh.

Trong thoi gian nay co
2 doanh nghiép Viét
Nam (1 & phia Béc, 1
@ phia Nam) ky hop
ddng mua ban xi
mang voi mét doanh
nghiép An Dé.

DNVN & phia Nam van
nhan dwogc hang binh
thwong, dung thdi gian
giao hang nhung DNVN &
phia Bac thi bj phia DN An
Do xin hay hop déng vi ho
xac dinh lut 16i & Triéu Tién
la sw kién bat kha khang.

Doanh nghiép An D6 da
mua xi mang cta Triéu Tién
dé giao cho 2 nguw®di mua
Viét Nam.

DNVN & phia Béac
khéng chap nhan ly do
hdy hop déng cua
nguwdi ban An Do vi ho
xuat trinh bang ching
viec tai thoi diém doé
DNVN & phia Nam
van nhan dwoc hang.

Trong qué trinh gidi quyét vu
viéc, bén ban An Po dua ra
gidy chirng nhan béat kha
khang. GCN nay do Tham tan
thwong mai Bac Triéu tién tai
New Dehy ky ma khéng phai
co quan c6 thdm quyén tai
Triéu Tién ky.
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01

Cong ty Viét Nam va
cong ty Phi-lip-pin ky
hop ddong mua ban gao;

03

Ngwdi mua cho rang
ngwOi ban phai chiu moét
phan thiét hai do tau sap
dén céang.

02

Tau bién do nguwdi mua thué dang
trén dwdng dén Hai Phong dé
nhan hang thi ngwdi ban cho biét
Thu twéng Viét Nam da quyét dinh
dirng xuat khdu gao tr ngay
24/3/2020 dé dam bao an ninh
lwong thwe do Covid-19.

04

Ngwoi ban cho rang ngudi mua
phai chiu toan bd thiét hai vi
khong c6 hang dén cang la do sw
kién BKK — Covid-19.
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Hai cong ty ky két hop Theo hop déng, Viét Mé&c du chwa xin dwoc giay
ddng hang déi hang. Theo Nam phai xin phép phép xuat khau gao, nhap
do, Cong ty Théi Lan ché  xuat khdu gao vanhgp  dudng nhwng phia Viét Nam
duwong dén Vit Nam dé  khau dwong; phia Thai ~ van dé nghi Thai Lan thué
nhan gao tlr Cong ty Viét  Lan phai xin giay phép  tau bién ch& duwong sang dé
Nam. nhap khau gao. lay gao vé.

Thai Lan da thué tau dé  Khi tau dén cang thi Viét Nam théng bao v&i ngudi van

ch® dwdng tr cang chuyén la khéng thu xép dwoc gidy phép nhap khau

Bangkok ctia Thai Lan. dwong va coi day la sy kién bat kha khang nén mién
trach nhiém bdi thwdng thiét hai ctia ngwdi van chuyén.
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XIN CAM ON!

LOP PAO TAO

VAN TAI MUA COVID-19 VA NHI'NG LUU Y
CHO DOANH NGHIEP NGANH LOGISTICS

Bao céo vién: Ong VU XUAN PHONG



